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TS / ORDER

PER SUSHMA CHOWLA, JM:

Both appeals filed by Revenue are against order of CIT(A)-
36, New Delhi, dated 30.08.2016 relating to  assessment years
2012-13 & 2013-14 passed under section 143(3) of the Income-tax Act,

1961.
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2. Both these appeals relating to the same assessee on similar issue
were heard together and are being disposed of by this consolidated order
for the sake of convenience. However, in order to adjudicate the issue, we

make reference to the facts in Assessment Year 2012-13.

3. The only issue arising in the appeal filed by the Revenue is against
the deletion of addition made on account of disallowance u/s 40(a)(ia) of
the Act at Rs.2,32,72,757 /- by ignoring the express provision of law u/s

194H and the CBDT circular No.715 dated 08.08.2015.

4. The Ld.AR for the assessee at the outset pointed out that the issue
raised in the present appeal stand squarely covered by the orders of the
Tribunal in assessee’s own case. It was also pointed out that the CIT(A)
had relied on the order of the Tribunal in the earlier years. The Ld. DR
for the Revenue fairly stated that the issue has been considered by the

Tribunal in earlier years.

5. Briefly in the facts of the case, the assessee company was engaged
in the business of publication of fashion magazines. The Assessing
Officer during the assessment proceedings noted that the assessee had
debited expenditure on account of discount. The Assessing Officer was of
the view that against the said expenditure, there was liability to deduct
tax at source, which was not fulfilled by the assessee. The Assessing
Officer thus, invoked the provisions of section 40(a)(ia) of the Act for non-

deduction of TDS u/s 194H of the Act. Hence, the disallowance of
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Rs.2.32 crore for Assessment Year 2012-13 and Rs.2.84 crore for

Assessment Year 2013-14.

6. The CIT(A) in turn relying on the orders of the Tribunal in
assessee’s own case starting from Assessment Years 2006-07 to 2010-11
and also Assessment Year 2011-12 deleted the aforesaid addition. The
CIT(A) also noted that the appeal of the Department against the order of
the Tribunal has been dismissed in ITA No.181 & 182/2012, dated

16.03.2012.

7. We have heard rival contentions and perused the record. The issue
which arises in the present appeal is against the liability of the assessee
to deduct or not to deduct TDS u/s 194H of the Act on the amount of
discounts paid by it. The assessee had booked the expenditure on
account of volume discount as well as agency commission. The case of
the Assessing Officer was that there was requirement to deduct tax at
source and since the assessee had failed to do so, the disallowance was
made u/s 40(a)(ia) of the Act. Similar issue has arisen in the case of the
assessee starting from Assessment Year 2006-07 onwards. The Tribunal
in ITA No.1990/Del/2010 relating to Assessment Year 2006-07 & ITA
No.3741/Del/2011 relating to Assessment Year 2007-08 vide
consolidated order dated 31.05.2011 have held that the expenditure
booked by the assessee both on account of discount and/or agency
commission was discount and there was no requirement to deduct tax at

source. The relevant finding of the order of the Tribunal are reproduced
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at para 6 at page 3 of the appellate order. We are referring to the same

but not reproducing the same for the sake of convenience.

8. Even Hon’ble Delhi High Court (supra) vide its decision dated
16.03.2012 has dismissed the appeal filed by the Revenue against the
order of the Tribunal, holding that no substantial question of law arises
in the case. Admittedly, there is no difference in the factual aspects of the
case when compared to the earlier years. Hence, following parity of
reasoning, we uphold the order of CIT(A) and dismiss the grounds of

appeal raised by the Revenue.

9. The facts and issue in ITA No0.5511/Del/2016 are similar to the
facts and issue in ITA No.5512/Del/2016 and our decision in ITA
No.5511/Del/2016 shall apply mutatis mutandis to ITA
No.5512/Del/2016. Hence, grounds raised by the Revenue in this appeal

are dismissed.

10. In the result, both appeals filed by the Revenue are dismissed.

Order pronounced in the open court on 18t day of October, 2019.

Sd/- Sd/-
(ANADEE NATH MISSHRA) (SUSHMA CHOWLA)
i@l TEEI/ACCOUNTANT MEMBER 1A% ¥EET/JUDICIAL MEMBER

f&ooll / faaied Dated : 18" October, 2019.

* Amit Kumar *
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